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 1.  TIME:  9:00   CASE#: MSC07-00174 
CASE NAME: DAVIS VS. CITYFED 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY DEREK WHEAT 
* TENTATIVE RULING: * 
 
Continued to October 25, 2018 at 9:00 AM in Dept. 33. 

  

 2.  TIME:  9:00   CASE#: MSC16-01083 
CASE NAME: AMERICAN EXPRESS VS. ZAVALA 
HEARING ON MOTION FOR ORDER VACATING DISMISSAL AND ENTERING JUDGMENT 
FILED BY AMERICAN EXPRESS BANK, FSB 
* TENTATIVE RULING: * 
 
Appear. 

  

 3.  TIME:  9:00   CASE#: MSC16-01968 
CASE NAME: BRAXTON VS. SMITH 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY REQUESTS 
FILED BY JAMES C. SMITH 
* TENTATIVE RULING: * 
 
Granted. Plaintiff is ordered to provide verified responses to all outstanding discovery without 
objection by September 17, 2018. Sanctions awarded as requested in the amount of $420.90.  

  

 4.  TIME:  9:00   CASE#: MSC16-02114 
CASE NAME: TEKFORCE  VS.  AXXERA 
HEARING ON MOTION TO COMPEL RETURN OF FUNDS LEVIED PURSUANT TO WRIT 
OF EXECUTION  /  FILED BY AXXERA INC. 
* TENTATIVE RULING: * 
 
Granted. Levied funds to be returned to moving party by September 17, 2018.  
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 5.  TIME:  9:00   CASE#: MSC16-02403 
CASE NAME: RADY VS. DANG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 6.  TIME:  9:00   CASE#: MSC16-02403 
CASE NAME: RADY VS. DANG 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CHERI A. DANG, et al. 
* TENTATIVE RULING: * 
 

Defendants Dr. Cheri Dang, Dentabliss Dental, Cheri A. Dang, DMD II Incorporated 
(“Defendants”) demur to plaintiffs Homan Rady and Shahinaz Abouraya (“Plaintiffs”)’s causes of 
action for intentional misrepresentation and intentional infliction of emotional distress (“IIED”) 
alleged in Plaintiffs’ first amended complaint (“FAC”).  This case concerns the death of Plaintiffs’ 
daughter, Marvelena Rady (“Marvelena”), which occurred as a result of Defendants’ allegedly 
deficient medical/dental treatment.  Defendants demur as to each of these cause of action on 
the bases that Plaintiffs’ fail to allege facts sufficient to constitute a cause of action and the 
complaint is uncertain.  (See Code of Civil Procedure (“CCP”) § 430.10(e)-(f).)  The demurrer is 
sustained with leave to amend as to the intentional misrepresentation cause of action and is 
overruled as to the IIED cause of action. 

In testing the legal sufficiency of the complaint for purposes of a demurrer, the court gives the 
complaint a reasonable interpretation, admitting all material facts properly pleaded.  (Aubry v. 
Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-967.)  

In ruling on this demurrer, the Court only considers allegations that have not been stricken 
pursuant to Defendants’ motion to strike. (See Tentative Ruling, Line 7 Motion to Strike, 
8/30/18.)   

Intentional Misrepresentation 

“The elements of fraud that will give rise to a tort action for deceit are: (a) misrepresentation 
(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) 
intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.” 
(Engalla v.Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974.) 

“The law is well established that actionable misrepresentations must pertain to past or existing 
material facts.  Statements or predictions regarding future events are deemed to be mere 
opinions which are not actionable.”  (Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 
1469.) 
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Here, Plaintiffs fail to plead facts showing that Defendants made a misrepresentation about past 
or existing material facts, but rather only allege that statements were made pertaining to future 
events.  Plaintiffs allege that Defendants falsely represented that they were “competent, skilled, 
knowledgeable, capable, and had the intention of properly managing [Marvelena’s] care and 
treatment in a manner consistent with the standard of care and in compliance with all state and 
federal regulations.”  (FAC ¶¶ 40, 45.)  Because these statements regarded a future event 
(Defendants’ prospective ability to carry out Marvelena’s treatment), they are not actionable.  
The demurrer is sustained with leave to amend as to the intentional misrepresentation causes of 
action.   

IIED 

The elements of IIED are “(1) extreme and outrageous conduct by the defendant with the 
intention of causing, or reckless disregard of the probability of causing, emotional distress; (2) 
the plaintiff’s suffering severe or extreme emotional distress; and (3) actual and proximate 
causation of the emotional distress by the defendant’s outrageous conduct.’”  (Hughes v. Pair 
(2009) 46 Cal.4th 1035, 1050-1051.)  “A defendant’s conduct is ‘outrageous’ when it is so 
‘extreme as to exceed all bounds of that usually tolerated in a civilized community.’” (Id.) 

Where reckless disregard of the plaintiff's interests is the theory of recovery, the presence of the 
plaintiff at the time the outrageous conduct occurs is recognized as an element of IIED.  
(Christensen v. Superior Court (1991) 54 Cal.3d 868, 906.) 

Here, Plaintiffs allege a number of facts that, in sum, may constitute outrageous conduct.  They 
allege that Defendants “[f]ailed to maintain accurate and consistent records; abandoned the 
patient and left her unmonitored by a profession during the delivery of anesthesia,” “falsified the 
content of the medical record;” “failed to accurately document vital signs and anesthetic 
medications;” “failed to utilize accepted resuscitative therapies and dosages of appropriate, non-
expired medications;” and “failed to identify the patient’s increased risk for anesthetic 
complications given signs, symptoms, and history suggesting the possibility of preoperative cold 
fever or respiratory problems.”  (FAC ¶ 10.)  These alleged failures also show a reckless 
disregard of a substantial risk of harm to Marvelena health and consequently, a substantial risk 
that her parents would suffer severe emotional distress.  Plaintiffs further allege that 
Marvelena’s death as a result of Defendants’ actions caused them to suffer extreme emotional 
distress.  (FAC ¶¶ 17, 35, 37.)   

As to the presence requirement, Plaintiffs allege that they made “contemporaneous 
observations of the negligent medical and dental care as it was provided to his decedent 
daughter by [D]efendants.”  (FAC ¶¶ 22, 26.)  Specifically, they allege that they were “present 
and understood that the healthcare services administered by [D]efendants had caused [their] 
daughter to be injured and had caused her airway to be compromised.”  (Id.)  Moreover, 
Plaintiffs allege that they “knew that [their] daughter was in extremis, observed emergency 
personnel arrive at the scene, saw and understood that the presence of emergency personnel 
indicated injury, and observed first responders perform emergency procedures on [their] 
daughter and wheel the injured child to a waiting ambulance.”  (Id.) 

Defendants do not specify which allegations are so uncertain such that they cannot reasonably 
respond.  (See Khoury v. Maly's of Calif., Inc. (1993) 14 Cal.App.4th 612, 616.)   
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For the foregoing reasons, the demurrer to the IIED causes of actions is overruled.  

Judicial Notice 

Defendants’ and Plaintiffs’ request for judicial notice of the Order Granting Plaintiffs’ Leave to 
Amend Complaint to Include Punitive Damages and Defendants’ request for judicial notice of 
Plaintiffs’ First Amended Complaint for Damages are granted.  (See Evid. Code § 452(d).)   

  

 7.  TIME:  9:00   CASE#: MSC16-02403 
CASE NAME: RADY VS. DANG 
HEARING ON MOTION TO STRIKE 
FILED BY CHERI A. DANG, et al. 
* TENTATIVE RULING: * 

Defendants Dr. Cheri Dang, Dentabliss Dental, Cheri A. Dang, DMD II Incorporated 
(“Defendants”) move to strike portions of plaintiffs Homan Rady and Shahinaz Abouraya 
(“Plaintiffs”)’s first amended complaint (“FAC”).  This case concerns the death of Plaintiffs’ 
daughter, Marvelena Rady, which occurred as a result of Defendants’ allegedly deficient 
medical/dental treatment.   

Previously in this case, Plaintiffs filed a proposed amended complaint along with a motion to 
amend to add punitive damages as is required by Rule of Court 3.1324.  (See Rule of Court 
3.1324 [A motion to amend a pleading before trial must include a copy of the proposed 
amended pleading.].)  However, Plaintiffs’ FAC contains allegations and changes that were not 
contained in the proposed amended complaint.  Defendants argue that any allegations in the 
FAC that differ from the proposed FAC should be stricken. 

Code of Civil Procedure section 436 provides the court may “[s]trike out any irrelevant, false, or 
improper matter inserted in any pleading” or “[s]trike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court.” 

Here, to allow Plaintiffs to file a complaint that differs from their proposed amended complaint 
would be inconsistent with the apparent purpose of Rule 3.1324.  The rule requires the 
attachment of a proposed amended complaint likely for the purpose of aiding the court in its 
evaluation of whether the amendment should be granted.  If plaintiffs were permitted to make 
changes to the proposed pleading after the granting of the motion, the court’s prior evaluation of 
the proposed pleading would serve little purpose.  Thus, the Court concludes that Plaintiffs’ FAC 
should have mirrored their proposed amended complaint.  Any allegations or additions to the 
FAC that differ from the proposed amended complaint filed in connection to Plaintiffs’ motion to 
amend are stricken.  However, leave to amend is granted, and Plaintiffs are not precluded from 
including the stricken matters in a second amended complaint. 

Judicial Notice 

Defendants’ request for judicial notice of the Amended Declaration of Valerie N. Rose in Support 
of Plaintiffs Motion to Amend Complaint to Include Punitive Damages, with Exhibit M only, the 
Supplemental Declaration of Valerie N. Rose in Support of Plaintiffs’ Reply in Support of Motion 
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to Amend Complaint to Include Punitive Damages, the Order Granting Plaintiffs’ Leave to 
Amend Complaint to Include Punitive Damages, and the First Amended Complaint is granted.  
(See Evid. Code § 452(d).)  Plaintiffs request for judicial notice of the Amended Declaration of 
Valerie N. Rose in Support of Plaintiffs Motion to Amend Complaint to Include Punitive 
Damages, with Exhibit N only is granted.  (Id.) 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00543 
CASE NAME: TANG VS. TCHEONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00543 
CASE NAME: TANG VS. TCHEONG 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY TCHEONG, LLC 
* TENTATIVE RULING: * 
 
Before the Court is Defendant’s motion for leave of court permitting defendant Tcheong, LLC to 

file a cross-complaint (the “Motion”).  The Motion is opposed Plaintiffs.  For the reasons stated 

below, the Motion is granted.   

 

Relevant Factual and Procedural Background  

This is a breach of contract case involving a landlord-tenant dispute.  Plaintiffs are the landlords.  

Defendants are the tenants of the commercial real property known as 1523 Giammona Dr., 

Walnut Creek, California (the “Property”).  Plaintiffs filed their complaint alleging two causes of 

action: 1) Breach of Contract; and 2) Breach of the Implied Covenant of Goof Faith and Fair 

Dealing.  Defendant corporation brings the instant motion seeking to file a cross-complaint 

alleging claims arising out of the parties’ contractual relationship.  (See Proposed Cross-

Complaint, attached as “Exhibit A” to the Decl. of Brett L. Gibbs ISO of Defendant’s Motion for 

Leave of Court filed 07/23/18.)  

Plaintiffs’ opposition argues that the Motion should be denied because the proposed cross-

complaint is duplicative as it asserts basically the same causes of action already included in a 
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separate action pending before this Court in case number: C17-00563.  In reply, Defendants 

state that they intend to consolidate the two actions (presumably, once leave to file their cross-

complaint is granted).  (Decl. of Brett L. Gibbs ISO of Defendant’s Motion for Leave of Court 

filed 07/23/18, at ¶ 27.)   

 

Legal Standard 

Code of Civil Procedure (“CCP”) section 426.50 provides: 

A party who fails to plead a cause of action subject to the requirements of this article, 

whether through oversight, inadvertence, mistake, neglect, or other cause, may apply to 

the court for leave to amend his pleading, or to file a cross-complaint, to assert such 

cause at any time during the course of the action. The court, after notice to the adverse 

party, shall grant, upon such terms as may be just to the parties, leave to amend the 

pleading, or to file the cross-complaint, to assert such cause if the party who failed to 

plead the cause acted in good faith. This subdivision shall be liberally construed to avoid 

forfeiture of causes of action. 

The proposed cross-complaint attached is compulsory, that is, arising out of the same 

transaction or occurrence as the complaint.  (CCP §426.10 (c).)  “Transaction,” has been 

defined to include the entire contractual relationship.  (Align Tech., Inc. v. Bao Tran (2009) 179 

Cal.App.4th 949, 962.)  Here, the allegations in the proposed cross-complaint arise out of the 

same contractual relationship as the allegations in the complaint.  As cited above, leave to file 

compulsory cross-complaints shall be liberally granted to avoid forfeiture of causes of action.  

(CCP § 426.50.)  Counsel for Defendant declares that the proposed cross-complaint was not 

filed with their Answer due to mistake, inadvertence, or neglect.  (Decl. of Brett L. Gibbs ISO of 

Defendant’s Motion for Leave of Court filed 07/23/18, at ¶¶ 7-8.)  Finding Defendant acted in 

good-faith in filing the Motion, the Motion is granted pursuant to CCP section 426.50.  The 

proposed cross-complaint attached as “Exhibit A” to the accompanying Gibbs declaration shall 

be filed and served no later than September 6, 2018. 

 

Request for Judicial Notice 

Defendant’s request for judicial notice is granted.  The Court takes judicial notice of the 

documents proffered not for the truth of the factual assertions therein, but for their legally 

operative effect.  (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265; 

disapproved of on other grounds.) 
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10.  TIME:  9:00   CASE#: MSC18-00654 
CASE NAME: WILSON VS. CSAA INSURANCE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

11.  TIME:  9:00   CASE#: MSC18-00654 
CASE NAME: WILSON VS. CSAA INSURANCE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CSAA INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
The demurrer to the third cause of action for negligence is overruled. Defendant CSAA 
Insurance Exchange contends that “negligence is not the legal standard by which to judge an 
insurer’s conduct”  (MPA, p. 5: 11-12); rather, only bad faith is.  This is incorrect.  Bad faith, not 
ordinary negligence, is the standard for cases involving the failure of an insurer to reasonably 
settle a claim.  (Brown v. Guarantee Ins. Co. (1957) 155 Cal.App.2d 679, 687.)  But Brown 
acknowledged that this rule does not categorically eliminate every negligence claim against an 
insurer.  (Id. at 688 [“an action for wrongful refusal to settle is to be distinguished from one for 
wrongful failure to defend the action against the insured, where mere negligence is held 
sufficient to justify recovery”]; see also Benavides v. State Farm General Ins. Co. (2006) 136 
Cal.App.4th 1241, 1250 [holding insured must first establish coverage whether claim sounds in 
bad faith or negligence].)  And “an agent's failure to deliver the agreed-upon coverage may 
constitute actionable negligence….” (Butcher v. Truck Ins. Exchange (2000) 77 Cal.App.4th 
1442, 1461.)  Here, plaintiff alleges that defendant failed to pay all of the damages that should 
have been covered based on what defendant advised her when she obtained the policy.  (First 
Amended Complaint, ¶¶ 11, 13.) 
 

  

12.  TIME:  9:00   CASE#: MSC18-00768 
CASE NAME: BROWN  VS.  DEVRIES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CALIFORNIA DEPARTMENT OF TRANSPORTATION 
* TENTATIVE RULING: * 
 
 

Defendant the State of California, Department of Transportation’s demurrer is sustained 

with leave to amend. Plaintiffs shall file and serve their amended complaint by September 13, 

2018.  
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This case stems from a car accident involving the Plaintiffs and a bull on Highway 4. The 

bull was owned by Defendant DeVries. Plaintiffs is suing the State of California, Department of 

Transportation (“Caltrans”) for negligence and premises liability. Plaintiffs allege that Caltrans 

was negligent in its ownership, control, construction, operation and/or maintenance of the 

highway, including the fencing that separates the highway from DeVries’ property. Plaintiffs also 

allege that Caltrans had actual and/or constructive notice of the defects in the fencing when the 

accident occurred. Caltrans is demurring to both claims brought by the Plaintiffs.  

“Ordinarily, negligence may be pleaded in general terms and the plaintiff need not 

specify the precise act or omission alleged to constitute the breach of duty. [Citation.] However, 

because under the Tort Claims Act all governmental tort liability is based on statute, the general 

rule that statutory causes of action must be pleaded with particularity is applicable. Thus, ‘to 

state a cause of action against a public entity, every fact material to the existence of its statutory 

liability must be pleaded with particularity.’ [Citations.]” (Lopez v. Southern Cal. Rapid Transit 

Dist. (1985) 40 Cal.3d 780, 795.) 

“[I]n California all government tort liability is dependent on the existence of an authorizing 

statute or ‘enactment’ [citations], and to state a cause of action every fact essential to the 

existence of statutory liability must be pleaded with particularity, including the existence of a 

statutory duty. [Citation.]” (Searcy v. Hemet Unified School Dist. (1986) 177 Cal.App.3d 792, 

802.) 

Plaintiffs’ complaint did not identify the statutory basis for the negligence claim. However, 

in the opposition Plaintiffs identified Government Code sections 815.2. Although Plaintiffs now 

claim that section 815.2 applies here, the facts alleged in the complaint do not show what act or 

omission of a public employee lead to the injuries alleged here. Therefore, Plaintiffs must allege 

to include additional facts if they wish to use section 815.2 as a basis for liability against 

Caltrans.  

Caltrans also argues that section 840 bars Plaintiffs’ claims under section 815.2 because 

the only option for liability against Caltrans is section 835. The Court will consider this argument 

in the future, if it appears that Plaintiffs are otherwise able to allege liability under section 815.2.    

Therefore, the demurrer to the negligence claim is sustained with leave to amend. 

Negligence is included as its own cause of action and also as count in the premises liability 

cause of action. The Court’s ruling on the sufficiency of the negligence allegations applies to 

both instances where negligence is alleged.   

As to the premises liability claim, Plaintiffs identified section 835 as the applicable 

statute. (See Comp. p.4 PremL-1.) Section 835 applies to dangerous conditions on public 

property. It “provides that a public entity may be held liable for such injuries [1] ‘if the plaintiff 

establishes that the property was in a dangerous condition at the time of the injury, [2] that the 

injury was proximately caused by the dangerous condition, [and] [3] that the dangerous 

condition created a reasonably foreseeable risk of the kind of injury which was incurred.’ In 
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addition, [4] the plaintiff must establish that either: (a) ‘[a] negligent or wrongful act or omission 

of an employee of the public entity within the scope of his employment created the dangerous 

condition … ,’ or (b) ‘[t]he public entity had … notice of the dangerous condition … a sufficient 

time prior to the injury to have taken measures to protect against the dangerous condition.’ 

[Citation.]” (Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105; see also CACI No. 

1100.) 

Plaintiffs’ allegations are not alleged with enough specificity. Plaintiffs have alleged that 

the dangerous condition was a spot where the fencing separates from the highway, but the facts 

alleged do not make it clear what the problem with the fence was. Therefore, the demurrer to 

premises liability based on dangerous condition of public property is sustained with leave to 

amend.  

Caltrans also argued that Food & Agr. Code § 16902 applies here. That section states in 

part that “[a] person that owns or controls the possession of any livestock shall not willfully or 

negligently permit any of the livestock to stray upon, or remain unaccompanied by a person in 

charge or control of the livestock upon, a public highway…” Caltrans has not convinced this 

Court that section 16902 would bar liability against Caltrans, however, it may re-raise this issue  

in the future.   

When amending the complaint, Plaintiffs shall separately number the causes of action in 

the complaint and not number both causes of action as “second”. 

On a final note, Plaintiffs’ opposition brief failed to cite to any applicable cases and 

provided very little legal analysis. This failure should be remedied in the future. In addition, the 

Court strongly encourages Plaintiffs’ counsel to engage in the meet and confer process under 

Code of Civil Procedure section 430.41 should Defendant decide to bring another demurrer. 

 

  

13.  TIME:  9:00   CASE#: MSC18-00878 
CASE NAME: WESLEY VS. GHOLSTON 
HEARING ON MOTION FOR ORDER TO SET ASIDE DEFAULT 
FILED BY EVA GHOLSON, EFFIE PAGE 
* TENTATIVE RULING: * 
 
Granted. Sufficient excusable neglect has been shown and plaintiff has not shown prejudice. 
Answer or other responsive pleading to be filed by 9/28/18.  
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14.  TIME:  9:00   CASE#: MSC18-01454 
CASE NAME: SHARON NOGUCHI VS. SHAUN CASTRO 
HEARING ON PRELIMINARY INJUNCTION 
PER ORDER FILED 07-26-18 BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Off calendar.  Stipulation signed. 

  

15.  TIME:  9:00   CASE#: MSC18-01504 
CASE NAME: HA  VS.  ANYAFULU 
HEARING ON MOTION TO STAY ACTION 
FILED BY NGAMI HA, et al. 
* TENTATIVE RULING: * 
 
Dropped per request of moving party. 

  

16.  TIME:  9:00   CASE#: MSN12-1269 
CASE NAME: MATTER OF TRI-VALLEY GASTROENTEROLOGY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 
FILED BY SALIM SHELBY M.D., et al. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to 9/13/18 at 9:00 a.m. 

 

  

17.  TIME:  9:00   CASE#: MSN18-0553 
CASE NAME: BATIS  VS.  CCC EMPLOYEES' RETIREMENT ASSOCIATION 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CONTRA COSTA COUNTY EMPLOYEES' RETIREMENT ASSOCIATION 
* TENTATIVE RULING: * 
 
 
            Respondents Contra Costa County Employees’ Retirement Association (“CCCERA”) 
and CCCERA’s Board of Retirement’s Motion for Judgment on the Pleadings is granted with 
leave to amend.  
 
 Respondents, Contra Costa County Employees’ Retirement Association   CCCERA’s 
Board of Retirement (collectively, “CCCERA” or “Respondents”) bring this motion for judgment 
on the pleadings pursuant to CCP § 438(c)(1)(B)(2), on the ground the Petition does not state 
facts sufficient to constitute a cause of action against CCCERA. Petitioner has not alleged facts 
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showing Respondents had a clear and present ministerial duty to return Petitioner’s retirement 
contributions, without requiring the spousal consent.   
 
 “‘A motion for judgment on the pleadings performs the same function as a general 
demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 
that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
274.)    
 
  Here, Petitioner Odette Batis was employed by a CCCERA-participating employer and 
she made contributions to CCCERA’s retirement fund from 2003 to 2007.  Petitioner retired from 
public service without vesting in the County Retirement Benefits system. In May of 2017, she 
applied to withdraw her member contributions plus accrued interest.  The spousal consent line 
on her application was not completed.  CCCERA initially did not process the request, requiring 
Petitioner to provide dissolution documents or notarized signature of her spouse.  Petitioner 
alleges the requirement of spousal consent, or in the alternative, presentment of dissolution 
documents, is a policy and practice of Respondents that is “improper and in excess of 
Respondent’s legal authority.”  Petitioner seeks a writ of mandate as Respondents have a legal 
ministerial duty to refund Petitioner’s contributions. 
 
     A writ of mandate ‘‘lies to compel the performance of a clear, present, and ministerial 
duty where the petitioner has a beneficial right to performance of that duty.’ [Citation.]  ‘A duty is 
ministerial when it is the doing of a thing unqualifiedly required.’  [Citation.]” (Galzinski v. Somers 
(2016) 2 Cal.App.5th 1164, 1170.)  “A ministerial act is one that a public functionary ‘is required 
to perform in a prescribed manner in obedience to the mandate of legal authority,’ without 
regard to his or her own judgment or opinion concerning the propriety of such act.” (Ellena v. 
Department of Ins. (2014) 230 Cal.App.4th 198, 205, internal quotations marks omitted.)    
 
 Petitioner alleges CCCERA’s policy and practice of conditioning the return of 
contributions on third parties signatures or requirement of dissolution documents exceeds 
CCCERA’s legal authority. Petitioner has not alleged fact showing CCCERA had a duty to 
refund her retirement contributions, without the spousal consent. 
 
 Government Code § 31760.3 clearly requires notification to current spouse of the 
selection of benefits or change of beneficiary made by a member.  It requires that an application 
for a refund of the member’s accumulated contributions to contain the signature of the current 
spouse of the member, unless the member declares, in writing under penalty of perjury, 
circumstances where obtaining signature is excused.   
 
 Both parties agree, and the court accepts, that the Contra Costa Board of Supervisors 
has not adopted Gov. Code § 31760.3.  But under California law, “Pension rights, whether or not 
vested, represent a property interest; to the extent that such rights derive from employment 
during coverture, they comprise a community asset subject to division in a dissolution 
proceeding.”  (In re Marriage of Brown (1976) 15 Cal.3d 838, 842.)  Given that the current 
spouse has a community interest in the pension, the court is unclear how CCCERA exceeded 
its authority is requiring the spousal consent in the application for refund of contributions.      
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 The Contra Costa County pension plan is governed by the County Employees 
Retirement Law (“CERL”) of 1937. CERL vests the administration of each county's plan in a 
retirement board.  “Each board is ‘required to administer the retirement system ‘in a manner to 
best provide benefits to the participants of the plan’ and ‘owes fiduciary duties of good faith and 
loyalty to the county employees who are members of the retirement system.’ [Citation.]” ((Irvin v. 
Contra Costa County Employees' Retirement Assn. (2017) 13 Cal.App.5th 162, 169.)     
 
 Under CERL, “If the service of a member is discontinued other than by death or 
retirement, upon proper application submitted to the retirement board, he or she shall be paid all 
of his or her accumulated contributions.” (Gov. Code, § 31628, emphasis added.) Here, 
Respondents argue the Distribution Election Form, including the requirement of spousal 
consent, is required to constitute a “proper application” under section 31628 and that such 
requirement is authorized under the  retirement board’s plenary authority set forth in section 17 
of Art. XVI of the Cal. Constitution.   CCCERA contends a “proper application” includes a 
spousal signature to ensure that the spouse will not later assert a separate right to a portion of 
the withdrawn funds.  This helps protect the rights of the spouse, who is a potential “beneficiary” 
to whom CCCERA owes fiduciary duties.  It is also consistent with CCCERA’s duty to 
“prudently” administer the retirement system because it helps prevent later litigation. 
 
 The California Constitution proclaims “[T]he retirement board of a public pension or 
retirement system shall have plenary authority and fiduciary responsibility for investment of 
moneys and administration of the system.” (Cal. Const, Art. XVI § 17.) Moreover,  
 

The retirement board of a public pension or retirement system shall have the sole 
and exclusive fiduciary responsibility over the assets of the public pension or 
retirement system. The retirement board shall also have sole and exclusive 
responsibility to administer the system in a manner that will assure prompt 
delivery of benefits and related services to the participants and their 
beneficiaries. The assets of a public pension or retirement system are trust funds 
and shall be held for the exclusive purposes of providing benefits to participants 
in the pension or retirement system and their beneficiaries and defraying 
reasonable expenses of administering the system. 

 
(Cal. Const, Art. XVI § 17(a).)   
  
 Given the breadth of the board’s fiduciary duties, section 17 “necessarily vests the board 
with discretion in the manner in which it fulfills those duties.” (Nasrawi v. Buck Consultants LLC 
(2014) 231 Cal.App.4th 328, 342.) In fulfilling its duties to assure “prompt delivery of benefits 
and related services to the participants and their beneficiaries,” CCCERA requires the 
completion of a Distribution Election Form, including the spousal notification and consent.  
Petitioner has not alleged facts showing that CCCERA was obligated to perform in a legally 
prescribed manner that is inconsistent with requirement of a completed Distribution Election 
Form. 
  As to Petitioner’s argument that she seeks refund of her contributions pursuant to 
Government Code § 31629.5, instead of section 31628, and a “proper application” is not 
required, the court does not find the argument persuasive.  Section 31629.5 was enacted in 
2003 to permit a member of a county, city, or local agency retirement system, with less than the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/30/18 

 
 

- 13 - 

number of service years required for benefits to vest, to have the right to elect to leave his or her 
accumulated contributions in the retirement fund.  Previously, such a member was required to 
withdraw their contributions. This section does not deal with how to obtain refund of 
contributions.     
 
  
Respondents’ Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(c) and (h), Respondents request the court to take 
judicial notice of page 2 of Form 207, completed by Petitioner, which shows the empty 
“Consenting Spouse Signature” box.  
 
 Petitioner opposes the request for judicial notice on the ground the material referenced 
does not meet the requirements of judicial notice under Evidence Code § 452 subdivisions (c) 
and (h).  Petitioner also argues the document submitted is unauthenticated, hearsay, and 
subject to dispute.    
 
 The court is inclined to agree with Petitioner that the document does not meet the 
requirement of Evidence Code § 452 (c) or (h).  The request is therefore denied. 
 

  

18.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: COUNTY OF SAN FRANCISCO  VS.  COUNTY OF ALAMEDA 
HEARING ON DEMURRER TO Eminent Domain Complaint 
FILED BY CITY AND COUNTY OF SAN FRANCISCO 
* TENTATIVE RULING: * 
 

The City and County of San Francisco’s (“San Francisco”) demurrer to the complaint 
filed by Alameda County is sustained with leave to amend as to all causes of action being 
challenged.  (CCP § 430.10 (e).)  Any amended complaint shall be filed and served on or before 
September 13, 2018.    

 
Background 
 
San Francisco owns or controls an arroyo in Alameda County.   Alameda County claims 

that erosion of the bank of this arroyo caused the collapse of an Alameda County Highway, 
Foothill Road, on February 22, 2017, causing an emergency road closure, emergency repairs, 
and costs in excess of $1.5 million. 

 
 After the parties failed to reach a private resolution regarding the responsibility for these 
costs, Alameda County issued a notice of violation.  San Francisco responded with a suit for 
declaratory relief (originally filed in San Francisco County but transferred to this county on 
stipulation of the parties).  Alameda County then separately filed a complaint in this county 
alleging seven causes of action and seeking remediation, abatement, recovery of the $1.5 
million, and other relief.  The proceeding initiated by San Francisco (Case No. N18-0928) and 
the one initiated by Alameda County (Case No. C18-00825) have been consolidated under 
Case No. N18-0928. 
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 San Francisco now demurs to Alameda County’s Complaint.  The grounds for and scope 
of the demurrer are not entirely clear because San Francisco failed to follow CRC 3.1320 and 
state in a separate paragraph each ground of demurrer and whether it applies to the entire 
complaint or only to specified causes of action.  However, as the court understands it, San 
Francisco demurs to all causes of action except the second on the grounds that Alameda 
County failed to present a required Government Claim.  Further, San Francisco alleges  that the 
following causes of action are also defective for other reasons:  the Third and Fourth because 
nuisance causes of action must be alleged as part of a cause of action for dangerous condition 
of public property; and the Seventh Cause of Action, because the claim for equitable indemnity 
is not yet ripe.  
 
 Analysis 
 

1. The claim presentation requirement. 
 

To the extent that San Francisco demurred to First, Third, Fourth, Fifth, Sixth and 
Seventh Causes of Action on the grounds that Alameda County has failed to show compliance 
or excuse from compliance with a claim presentation requirement, the demurrer is sustained, 
with leave to amend.  If San Francisco demurred to the Second Cause of Action, that demurrer 
is overruled because a claim for inverse condemnation is not subject to a claim presentation 
requirement.  (Gov’t C. § 905.1.)    
  

In general, anyone wishing to sue a public entity for “money or damages” must first 
present, and the entity must reject, a government claim.  (See Gov’t C 945.4, 905.)   One 
exception to this general rule is when the party presenting the claim is, itself, a public entity.  
(Gov’t C. § 905 (i).)  However, this exception is not absolute.  Rather, “Claims against a local 
public entity for money or damages which are excepted [from the claim presentation 
requirement] . . . and which are not governed by any other statutes or regulations expressly 
relating thereto, shall be governed by the procedure prescribed in any charter, ordinance or 
regulation adopted by the local public entity.”  (Gov’t C. § 935, eff. until 1/1/19.)   
 
 San Francisco argues that it has enacted a claim presentation ordinance and Alameda 
County has failed to allege compliance with that ordinance.  Alameda County argues it has 
sufficiently alleged compliance, substantial compliance, or a “claim as presented” and that some 
of its causes of action are not subject to the local claim presentation requirement because those 
claims are governed by “other statutes or regulations expressly relating thereto.” 
 
 Where a claim presentation requirement applies, compliance with it is an element of the 
cause of action.  Thus, failure to allege compliance, or circumstances excusing compliance, 
leaves the complaint susceptible to general demurrer for failure to state a cause of action.  
(State of California v. Superior Court (2004) 32 Cal.4th 1234, 1245.)   
 
 The complaint does not mention the San Francisco claims presentation ordinance.  Nor 
does it explicitly allege compliance with the claims presentation requirement or circumstances 
excusing compliance.  It does not allege substantial compliance, claim as presented, waiver of 
deficiencies, or equitable estoppel.  The complaint merely alleges and attaches letters that 
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Alameda County sent on April 13, 2017 and October 26, 2017 to certain employees of the San 
Francisco Public Utilities Commission or the Office of the City Attorney.  It further alleges 
content from (but fails to attach) a letter that San Francisco sent to Alameda County on 
November 3, 2017 and a letter that Alameda County sent to San Francisco on December 21, 
2017.  (See ¶ 13, 14 and Ex. A to San Francisco’s Supplemental Request for Judicial Notice.)  
Therefore, the complaint is deficient and the demurrer must be sustained as to all causes of 
action except the Second. 
 

San Francisco's letter dated November 3, 2017 states, “The SFPUC has immunity for 
the ownership and has no legal responsibility for the repairs to Foothill Road.  The County may 
of course file a Government Code Claim against the City and County of San Francisco at 
https://www.sfcityattorney.org/claims/.”  Alameda County's letter dated December 21, 2017 
states, “You conclude your correspondence by instructing the County to submit a claim.  The 
County is not required to submit a claim.  The County is expressly exempt from Government 
Code claim requirements.  (Gov. Code § 905 (i).)” 
Because of this and because a series of letters cannot constitute a claim for substantial 
compliance purposes (Dilts v. Cantua Elementary School Dist. (1987) 189 Cal.App.3d 27, 35-
36; Schaefer Dixon Associates v. Santa Ana Watershed Project Authority (1996) 48 Cal.App.4th 
524, 534; but see  (But see Alliance Financial v. City and County of San Francisco (1998) 64 
Cal.App.4th 635, 650-651), the court believes the most important facts on any amended 
pleading will likely be any statements or conduct by San Francisco in response to the statement 
by Alameda County in its letter dated December 21, 2017 that it is not obligated to present a 
claim. Also, in any amended complaint, Alameda County should attach as exhibits the letters 
dated November 3 and December 21, 2017.   
 
 Further, because a government claim must either be presented to the legislatively 
designated person or be actually received by that person (see Gov’t C. § 915 (a), (e)(1); 
DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal. 4th 983, 992; Schaefer Dixon 
Associates v. Santa Ana Watershed Project Authority, supra, 48 Cal.App.4th 524, 534), it 
appears there is no rule of substantial compliance regarding this requirement, and San 
Francisco’s ordinance requires that any claim be presented to its Controller of the Clerk of its 
Board of Supervisors (SF Administrative Code § 10.20-4), any amendment will either have to 
allege that a claim was presented to or was actually received by one of those persons.  If an 
amended complaint makes those allegations, the court will be unable to resolve the truth of 
those allegations on a pleading motion even if it takes judicial notice of declarations of San 
Francisco officials denying receipt. 
 

2. Third and Fourth Causes of Action, for private and public nuisance. 
 

In addition to its argument that the Third and Fourth Causes of Action fail to allege 
compliance with its local claim presentation requirement, San Francisco argues that those 
causes of action for nuisance are defective because they must be brought as a cause of action 
for dangerous condition of public property.  San Francisco cites Longfellow v. County of San 
Luis Obispo (1983) 144 Cal.App.3d 379 in support of this argument.  The court disagrees that 
Longfellow means what San Francisco claims or that it is controlling. 

 
In Longfellow, the plaintiff was injured in a fall on a sidewalk that, before the accident, 
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had recently been transferred from defendant County to a city.  She sued the County on 
theories both of nuisance and dangerous condition of public property.  The court affirmed the 
dismissal of her case on demurrer, stating that because the County was only a former owner of 
the property it could no longer be held liable for either nuisance or dangerous condition of public 
property.  (Id. at 384.)   

 
Even though that was a sufficient basis on which to affirm the dismissal, the court went 

further and said that permitting a claim for nuisance might effectively deprive a public entity of 
an absolute defense that would be available under a theory of dangerous condition of public 
property, such as design immunity, and that the basis for the suit was the alleged condition of 
public property and not nuisance.  (Ibid.)  This is the language on which San Francisco relies in 
arguing that the nuisance claims here can be alleged only as part of a cause of action for 
dangerous condition of public property.   
 
 However, this language in Longfellow has not been followed.  Rather it has been 
criticized.  (See Paterno v. State of California (1999) 74 Cal.App.4th 68, 103-104 (calling 
Longfellow “anomalous” and stating, “[I]n an alternate holding, [Longfellow] concluded that if a 
count may be stated for a dangerous condition of public property, the same facts cannot be 
used to allege a nuisance count. . . .  This does not follow logically.  That a given set of facts 
fortuitously supports liability on two legal theories is not a principled reason to deny a party the 
right to pursue each theory.”  (Ibid.; see also Pfleger v. Superior Court (1985) 172 Cal. App. 3d 
421, 429-432.) 
 

This language was unnecessary to the Longfellow holding because the court had 
already held that the County was not liable in nuisance for property it no longer owned.  The 
court did not need to go any further.  Further, this language might largely eliminate otherwise 
permissible claims for nuisance because the more typical claim for nuisance will be where the 
public entity still owns the property, but the property might also be deemed dangerous to 
someone.  Then the court would be forced into deciding in every case whether the “basis” or 
primary “basis” for the suit is the dangerous condition of public property rather than the qualities 
that made the property a nuisance, imposing limitations on nuisance that are not found in the 
nuisance statutes.   

 
As for the argument that allowing a nuisance claim would eliminate an absolute defense 

such as design immunity, that concern can be better addressed by permitting the claim to be 
raised subject to the defense, rather than by entirely eliminating the claim.  (See Mikkelsen v. 
State of California (1976) 59 Cal.App.3d 621 (holding that nuisance theory is unavailable where 
design immunity defense is raised, rather than that nuisance theory can never be raised in a 
case where the plaintiff also alleges dangerous condition of public property). 

 
3. Sixth Cause of Action, for statutory violations. 

 
Alameda County claims that the Sixth Cause of Action survives because a claim by one 

public entity against another must be preceded by a government claim only if there is a local 
claim presentation ordinance and the claim is “not governed by any other statutes or regulations 
expressly relating thereto.”  (Gov’t C. § 935.)  Alameda County argues that its claim is governed 
by “other statutes or regulations expressly relating thereto,” namely, the legislation listed in the 
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Sixth Cause of Action:  Streets and Highway Code sections 1480.5, 1481, 1483, 1488, and 
1488.5 and Alameda County General Ordinance Code Sections 12.08.040 and 12.08.140. 

 
The court declines to rule on the merits of this argument without additional briefing, 

which it anticipates after Alameda County amends its complaint and San Francisco files another 
demurrer.  Neither party has cited or discussed relevant authority regarding the phrase 
“expressly relating thereto,” such as Big Oak Flat-Groveland Unified School Dist. v. Superior 
Court (2018) 21 Cal.App.5th 403, 418 and cases cited therein. 

 
Further, the parties have also not discussed the fact that the Streets and Highways Code 

contains procedures regarding posting a notice of encroachment, but Alameda County has not 
cited legislation containing procedures for presenting a claim for damages regarding 
encroachments.  The parties have not briefed whether this means that the legislation listed in 
the Sixth Cause of Action is not legislation “expressly relating thereto.” 

 
The parties have also not briefed whether the penalties listed in the Streets and 

Highways Code and the Alameda County ordinances constitute “money or damages” within the 
meaning of Government Code section 905.  On any new demurrer, the court will also need 
briefing regarding how to rule on a cause of action like the ones for nuisance here, if the claims 
for damages and equitable relief (abatement) appear to be of relatively equal importance or if it 
is not possible to say that the primary purpose of the cause of action is pecuniary in nature. 

 
4. Seventh Cause of Action, for implied equitable indemnity. 

 
San Francisco argues that in addition to never having been presented in a government 

claim, the equitable indemnity cause of action is not yet ripe.  However, the court sees the issue 
rather as whether a claim for “indemnity” that seeks nothing more than the damages caused by 
the defendant’s conduct, rather than reimbursement for money owed to a third party because of 
the defendant’s conduct, is really a claim for “indemnity” or just a claim for damages.  San 
Francisco makes this argument in its Reply Brief.  (Reply Brief at 8:18-19 and 8:23-25.)   

 
San Francisco will have the opportunity to make this argument in its opening papers on 

the next demurrer and Alameda County, to respond to that argument rather than to the 
“ripeness” argument.  The court declines to say more about the issue now. 
 

  

19.  TIME: 11:00   CASE#: MSN18-1331 
CASE NAME: BLACK DIAMOND  VS.  REGISTRAR 
HEARING ON MOTION FOR STAY OF ADMINISTRATIVE DECISION 
FILED BY BLACK DIAMOND ELECTRIC, INC. 
* TENTATIVE RULING: * 
 
Petitioner Black Diamond Electric, Inc. (Black Diamond) moves to continue a stay on the 
administrative decision as adopted by Respondent Registrar of Contractors of the Contractors 
State License Board (CSLB) to revoke Black Diamond’s contractor’s license.  The Court issued 
a stay ex parte to allow further briefing on whether a stay should remain in place until the Court 
adjudicates Black Diamond’s petition for administrative mandamus. 
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The Court may order a stay only if it finds that CSLB is unlikely to prevail and that the public 

interest will not suffer as a result of the stay.  (Code Civ. Proc. §1094.5(h)(1).)  To determine 

whether the respondent is unlikely to prevail, the court must make a preliminary assessment of 

the merits of the petition and conclude that the petitioner is likely to obtain relief.  (Board of 

Medical Quality Assurance v. Superior Court (1980) 114 Cal.App.3d 272, 276.)   This requires 

more than a conclusion that a possible viable defense exists.  (Id.)  A stay will not be granted 

where the petitioner does “nothing more than present to the trial court his version of the material 

events, which, if credited by the trier of fact, might lead to a different result” or “reiterates the 

defense arguments previously rejected by the ALJ and the Board.”  (Medical Bd. of Cal. v. 

Superior Court (1991) 227 Cal.App.3d 1458, 1461.) 

 
The Court concludes the stay is warranted, and the motion is therefore granted.   
 

A. Likelihood of Success 
 

a. Limitations Period 
 
First, Black Diamond argues that it will win on the merits because CSLB initiated the disciplinary 
action outside the statutorily-mandated time period.  Labor Code section 108.2(j) provides: 
 

Upon receipt of a referral by the Labor Commissioner alleging a violation under 

this section, the Registrar of Contractors shall open an investigation. Any 

disciplinary action against the licensee shall be initiated within 60 days of the 

receipt of the referral.  […] 

 
There is no dispute that the three complaints were referred to the CSLB more than 60 days 
before the CSLB filed its accusation.  The accusation was filed nearly six months after the latest 
such referral. 
 
What is less clear is whether the 60-day timeframe is mandatory such that CSLB could not 

initiate discipline after that period.  At first blush, the Labor Code appears to answer the 

question: “’Shall’ is mandatory and ‘may’ is permissive.”  (Labor Code §15.)  But the use of the 

word “shall” is not decisive under the case law in other contexts.  (Morris v. County of 

Marin (1977) 18 Cal.3d 901, 910, fn. 6 [“we do not hold that every statute which uses the word 

‘shall’ is obligatory rather than permissive”].)   Yet where the statute uses both terms in a 

manner that demonstrates the Legislature’s understanding that they impose different duties, this 

is persuasive in concluding that “shall” is mandatory.  (See B.H. v. County of San 

Bernardino (2015) 62 Cal.4th 168, 182.)  So while “shall” is not always mandatory language, 

when the applicable Code defines it to mean “mandatory,” the Court cannot ignore that 

Legislative directive.  
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The other factors the Court considers when determining whether an obligation is mandatory cut 
both ways.  (See Edwards v. Steele (1979) 25 Cal.3d 406, 409-410.)  One factor is whether the 
statute expressly states a consequence for failing to meet the deadline, and here it does not.  
Another factor is whether holding the enactment mandatory would defeat or promote the 
purposes of statute, and this is more difficult. The ALJ concluded that foreclosing an action after 
60 days defeated the statutory purpose of protecting the public from the danger presented by 
unlicensed or uncertified electricians.  But while the overall scheme protects the public, the 60-
day provision also protects a contractor from public discipline based on a stale complaint, since 
its ability to defend itself could be compromised by the passage of time. Arguably, the 
beneficiary of that 60-day provision is not the general public, but the charged contractor.   
 
At this stage, both sides have good arguments supporting their interpretation of the statute.  But 
the Court concludes Black Diamond has a better chance of success on the point – if only slightly 
– given the statutory definition and the purpose of the 60-day clause. 
 

b. Video and Interpretation of Labor Code Section 108 
 
The second issue concerns a video of a CSLB official and its relation to the definition of 
“electrician.”  One of the central issues in this case is whether a contractor may be cited under 
Labor Code section 108 for simply allowing an uncertified individual to “hold wire” or whether 
that individual must be literally “engage[d] in the connection of electrical devices” (emphasis 
added) –  meaning connecting the wire to an electrical device or power source – in order to be 
cited.   
 
Black Diamond claims that this video of former CSLB Chief of Enforcement David Fogt shows 
that even CSLB doubted its enforcement of the broader “hold wire” standard was statutorily 
correct.  This video was not presented to the ALJ as it was not discovered by Black Diamond’s 
counsel until after the hearing.  Black Diamond claims that it was wrongfully withheld. 
Significantly, CSLB only mentions it in a footnote stating, incorrectly, that Black Diamond “does 
not argue [the video] as a basis to continue the stay.”  (CSLB Memorandum, p. 13, fn 5; contrast 
Black Diamond Memorandum p. 4 [arguing video as one reason CSLB unlikely to prevail].)   
 
Following a Court of Appeal ruling concerning the definition of “electrician” in Labor Code 
section 108, the CSLB sought guidance from the Attorney General as to whether that opinion 
expanded the definition of “electrician” to require certification for individuals involved in 
constructing or installing electrical conduits or raceways – i.e., activities broader in scope than 
simply “connect[ing] electrical devices.”  (See Petition, Exh. H; see also Alameda County Joint 
Apprenticeship & Training Committee v. Roadway Electrical Works Inc. (2010) 186 Cal.App.4th 
185, 196.)  In the video, Fogt stated that “the way we’ve enforced it [Labor Code section 108] 
with holding the wire, that could be in jeopardy” in a pending hearing such that “we’re going to 
be out of this business until that [Attorney General] opinion is provided.”  (See Knuppel Decl., ¶¶ 
2-9; Petition Exh. K.)  Fogt further mentioned 40 prior citations, only one of which went to a 
hearing; the CSLB lost because the investigator could not demonstrate that he saw anyone 
hooking the wiring to a power source.  (Petition, Exh. K, p. 6:16-21.)  Fogt also noted that some 
deputy attorneys general prosecuting these cases worried that without the opinion “our authority 
to enforce the law would relate strictly to connecting to an electrical circuit, to electric power.”  
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(Petition, Exh. K, pp. 21-22.)  The Attorney General ultimately opined that the case did not 
expand the definition of “electrician” beyond the statute, and did not otherwise require the Board 
to alter its definition in carrying out its enforcement activities.  (Petition, Exh. I.)  Black Diamond 
contends that the video supports the conclusion that CSLB’s enforcement of Section 108 has 
not been completely in-line with the statutes. 
 
The Court is mindful that a stay will not be granted where a petitioner merely restates arguments 
previously raised and shows some chance of success.  But new evidence is a different story.  
(Contrast Medical Bd. of Cal., 227 Cal.App.3d at 1461.)  The Court has not viewed the video 
itself; a transcript is in the record, and CSLB does not dispute its accuracy.  Indeed, CSLB offers 
no substantive counterargument.  It does not claim the video was in fact produced in discovery 
or that it is was properly withheld.  It does not challenge the statements from Black Diamond’s 
counsel as to the timing and method of his discovery of the video.   And finally, it argues against 
neither Black Diamond’s express conclusion that the video calls into question the very statutory 
interpretation at-issue here, nor the implied argument that follows: Had the ALJ seen this video, 
she might have ruled the other way.  The ALJ’s decision was in part based upon the legal 
principle that a court will exercise its independent judgment in reviewing a statute, with due 
deference to the agency.  (Proposed Decision [incorporated into the final Decision and Order], 
¶53.)  So the issue of whether agency officials doubted their interpretation is hardly minor, and 
CSLB’s effective silence is puzzling. 
 
Given this, and the Court’s conclusion on the limitations period, Black Diamond demonstrates a 
likelihood of success on the merits.  Of course, this is not a final merits determination. 
 

B. Public Interest 
 
Black Diamond must also show that the public interest will not suffer as a result of the stay.  The 
CSLB points to Black Diamond’s prior citations.  The record reflects several such incidents, 
including Black Diamond’s license being placed on probation in 2014 and Mr. Pauline accepting 
that probation.  (See Proposed Decision, ¶¶ 18-22.)  In response, Black Diamond points to the 
lack of any safety problems with any of its work up and down the state.  (See generally, Pauline 
Decl., ¶¶ 4-21.)  It also argues that the prior citations for Labor Code section 108 violations were 
just as improper as the one it challenges here. 
 
The Court is convinced the public interest will not suffer with a stay.  The prior citations almost 
entirely have to do with the exact interpretation of Labor Code section 108 at issue here.  On 
one hand, this makes Black Diamond’s violations in this case arguably more egregious, as 
Black Diamond should have known better.  But Black Diamond’s position, both here and at least 
as far back as 2014, is that this interpretation is wrong, and if Black Diamond is correct on the 
law, the prior citations should never have issued.  (See Proposed Decision, ¶ 22 [noting that in 
2014, Pauline expressed concern with a “problem in the law and its application to residential 
wiring”].)  Other than this, Black Diamond’s safety record is unchallenged by the CSLB. On this 
record, the Court is not convinced that allowing Black Diamond to operate for the relatively brief 
period during which the full petition is under consideration is contrary to the public interest. 
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ADD-ON 

 
20.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: COUNTY OF SAN FRANCISCO  VS.  COUNTY OF ALAMEDA 
HEARING ON FURTHER CASE MANAGEMENT 
* TENTATIVE RULING: * 
 
Appear.  

 

 


